The Legal System in Ohio

Definitions and Penalties

What is the criminal definition of domestic violence in Ohio?
The offender must:
· Knowingly cause or attempt to cause physical harm to a family or household member;

· Recklessly cause serious physical harm to a family or household member; or

· Knowingly cause a family or household member to believe that the abuser will cause imminent physical harm to the family or household member.

What are the criminal penalties for a conviction of domestic violence?
A first conviction of domestic violence for an act of physical violence or attempted physical violence is a misdemeanor of the first degree, punishable by up to six months in jail and/or a $1,000 fine. A second conviction of domestic violence for an act of physical violence or attempted physical violence is a felony of the fifth degree, punishable by a $2,500 fine and a definite period of incarceration of six, seven, eight, nine, ten, eleven, or twelve months. As a result of Senate Bill 50, which became law on January 8, 2004, a third conviction of domestic violence for an act of physical violence or attempted physical violence is a felony of the third degree, punishable up to five (5) years in prison and/or a fine of $10,000.
What is the criminal definition of rape in Ohio?

The Offender must:
Engage in sexual conduct
a) With another by purposely compelling submission by force or threat of force


(or)

b) With another not offender’s spouse or with offender’s spouse if living separate and apart, if:
1. For purpose of preventing resistance, offender substantially impairs victim’s judgment or control by administering and drug, intoxicant, or controlled substance surreptitiously or by force, threat of force, or deception.



(or)

2. Victim under 13, regardless of offender’s knowledge of age.



(or)

3. Victim’s ability to resist or consent is substantially impaired because of a mental or physical condition or because of advanced age and the offender knows 
or has reasonable cause to believe that the victim’s ability to resist or consent is substantially impaired by such condition or advanced age.
What are the criminal penalties for a conviction of rape?

Felony of the first degree. If the offender under division 2(b)(i) substantially impairs the other person’s judgment or control by administrating any controlled substance described in 3719.41 to other person surreptitiously or by force, threat of force, or deception, the prison term imposed upon the offender shall be one of the prison terms prescribed for a felony of the first degree in 2929.14 that is not less than 5 years. If both elements 2(a) and 2(b)(ii) apply, then the penalty is life imprisonment
What is the criminal definition of statutory rape in Ohio?
When someone that is over the age of consent, age 16, has sex with someone under the age of consent. Statutory rape is having sex with a minor over the age of thirteen but younger than sixteen, that is having sexual relations with someone that has an age greater than eighteen years old. If there is less than a four-year age difference, then it becomes a misdemeanor. An offender can not be charged if they are unaware that the minor is in fact a minor, unless the minor is under thirteen. The minor cannot be a spouse of the offender. However, Ohio also has no statutory rape laws relating to homosexual sex. Ohio statutory rape laws were later modified to include different penalties based on the age of the offender as well. The law was also modified to say unlawful sexual conduct.
What is the difference between Sexual Conduct and Sexual Contact?

“Sexual conduct” means vaginal intercourse between a male and female; anal intercourse, fellatio, and cunnilingus between persons regardless of sex; and, without privilege to do so, the insertion, however slight, of any part of the body or any instrument, apparatus, or other object into the vaginal or anal opening of another. Penetration, however slight, is sufficient to complete vaginal or anal intercourse.
“Sexual contact” means any touching of an erogenous zone of another, including without limitation the thigh, genitals, buttock, pubic region, or, if the person is a female, a breast, for the purpose of sexually arousing or gratifying either person.

The Court System and Protection Orders

What people are covered by Ohio’s domestic violence laws?
The domestic violence laws apply to persons who abuse a family or household member. "Family or household member" means any of the following who is residing or has resided with the offender:

a. A spouse, a person living as a spouse, or a former spouse of the abuser;

b. A parent or child of the abuser, or another person related by blood or marriage to the abuser:

c. A parent or a child of a spouse, person living as a spouse, or former spouse of the offender, or another person related by blood or marriage to a spouse, person living as a spouse, or former spouse of the abuser. A "person living as a spouse" is a person who is not married to the abuser, but is either cohabitating or has cohabited with the abuser during the past five years. "Cohabitation" means the sharing of family and household responsibilities, including household finances, and having an intimate or close relationship between the abuser and the victim.

In addition to the above categories of persons who are living or have lived together, persons who have a child in common are covered by the domestic violence laws regardless of whether they have ever lived together or cohabited. Therefore, the mother of a child could file domestic violence charges or request a domestic violence protection order against the father of the child regardless of whether they are married, have been married, or have ever cohabited. See R.C. 2919.25(E) and 3113.3(A)(3).
Must Ohio law enforcement agencies and courts enforce domestic violence protection order issued by the courts of other states? 
Yes. Under the federal Violence Against Women Act (VAWA), 18 U.S.C. Section 2265, Ohio courts must enforce protection orders issued in other states if the other state provided notice and an opportunity for a fair hearing to the abuser. With the possible exception of West Virginia, virtually all states provide a hearing to alleged domestic violence abusers, thereby making their protection orders enforceable in Ohio. Likewise, domestic violence protection orders issued by Ohio courts are enforceable in other states.

Do law enforcement agencies and courts in other states have to enforce domestic violence protection orders issued by the Ohio courts?
Yes. Under the federal Violence Against Women Act (VAWA), 18 U.S.C. Section 2265, police departments, sheriff’s departments, and courts in other states must give “full faith and credit” to domestic violence protection orders issued by Ohio courts. They must enforce Ohio domestic violence protection orders as if they were protection orders issued by their own state court. For example, if an Ohio court issues a domestic violence protection order against an abuser, and the abuser then violates that protection order by committing further abuse against the victim in Michigan, Michigan law enforcement officers and prosecutors may arrest and prosecute the abuser for violating the Ohio protection order.

Can the police arrest both parties—the man and the woman—for domestic violence?
Yes, but Ohio law strongly discourages that practice. Under Ohio’s preferred arrest law, in cases where law enforcement officers determine that both the man and the woman committed domestic violence, the officer should determine which party is the “primary physical aggressor.” RC 2935.03(B)(3)(b). Law enforcement officers are not prohibited from arresting both persons who engage in domestic violence against each other, but in most cases the officer should only arrest the primary physical aggressor. In determining which person is the primary physical aggressor, the officer should consider the following factors:

a. Any history of domestic violence or any other violence acts by either person involved in the alleged incident that the officer reasonably can ascertain;

b. Whether one of the persons was acting in self defense;

c. Each person’s fear of physical harm, if any, resulting from the other person’s threatened use of force or actual use or history of use of force against any person, and the reasonableness of that fear; and

d. The comparative severity of any injuries suffered by the persons involved in the incident.

The police officer or sheriff’s deputy is expected to weigh and balance these four factors in determining which person involved in the domestic violence incident is the primary physical aggressor. No one of the factors is determinative. It is possible that one of the factors might suggest that one person is the primary physical aggressor while one or more of the other factors suggests that the other person is the primary physical aggressor. For example, the primary physical aggressor may have less severe injuries than the other person because the other person was acting in self-defense because of a reasonable fear that her abuser would inflict greater injuries upon her if she did not act in self-defense. In that case, the officer may determine that the person with the less severe injuries is the primary physical aggressor.

What is the difference between a restraining order and a civil or criminal protection order (CPO)?
Both a restraining order and a civil or criminal protection order (CPO) may order an abuser not to abuse or harass a victim of domestic violence. However, in Ohio, these orders are very different legal tools.

A domestic relations court may issue a restraining order in a divorce or legal separation case to protect one spouse from the other, abusive spouse. The restraining order remains in effect and is enforceable as long as the divorce or legal separation case is pending. It expires upon the termination of the divorce or legal separation case. Enforcement is limited.

If the abusive spouse violates the restraining order, the protected spouse may file a motion for contempt against the violator in the same court which granted the restraining order. Police and other law enforcement officers do not enforce restraining orders. As a result, the burden of enforcement is upon the protected spouse and his or her attorney.

By contrast, law enforcement officers anywhere in the State of Ohio must enforce civil or criminal protection orders, preferably by arresting the violator under the State's preferred arrest policy set forth in R.C. 2935.03(B)(3) and 2935.032. Law enforcement officers must also respond promptly to any report of a violation of a protection order. In addition, a protection order - especially a civil protection order - may contain additional provisions such as evicting the abuser from the parties' home, awarding temporary child custody or temporary support to the domestic violence victim, or ordering both parties to obtain counseling
Stalking
Anti-stalking laws began in California in 1990, as a direct result of the murder of TV star Rebecca Schaffer and the repeated stabbing of film actress Theresa Saldana by an obsessed fan turned celebrity stalker in 1982.
What is the definition of “menacing by stalking” under Ohio Law?
A person commits the crime of "menacing by stalking" by engaging in a pattern of conduct that the stalker knows will cause another person mental distress or cause that person to believe that the stalker will cause physical harm to her or him. See R.C. 2903.211. A "pattern of conduct" means two or more actions or incidents closely related in time. The Ohio statute does not define "actions or incidents" or "closely related in time." The courts have very liberally interpreted the term "pattern of conduct" to protect stalking victims.

"Mental distress" as defined in Ohio’s menacing by stalking statute means "any mental illness or condition that involves some temporary substantial incapacity or mental illness or condition that would normally require psychiatric treatment." In practice, courts have found stalkers to have inflicted "mental distress" on their victims in a wide range of circumstances that fall outside a narrow reading of the statutory definition of "mental distress." For example, if the victim as a result of her mental distress has to change the locks on her door, put locks on her window, change the route she uses to drive to work or to school, is unable to sleep, experiences crying jags, or can point to other significant physical, mental or emotional symptoms of her distress, the court is likely to find that the victim has suffered "mental distress" as defined in the menacing by stalking statute.

Other examples of "temporary substantial incapacity" could include various changes that the victim has had to make in her daily life and activities as a result of the stalking behavior. 

Examples include: 
· Changing the locks or putting locks on the windows at the victim’s home.

· Changing the route the victim takes to drive to work or school.

· Not leaving the house except when it is absolutely necessary.

· Leaving the house only when accompanied by friends or relatives; temporarily moving in with friends or relatives in order to escape the stalker.

· Going into a domestic violence shelter.

· Moving to another neighborhood, city, county or state.

· Always carrying a gun, Mace or other protective devices when leaving the home. 

· Missing work because of the stalking conduct.

· Curtailing her own or her children’s activities to minimize the chances of encountering the stalker. 
Usually, proving "mental distress" will be easier than proving that the stalker did the acts that are the basis of the stalking charges.

What types of behavior are examples of “menacing by stalking"? 
Ohio’s menacing by stalking statute does not define what types of conduct may constitute "menacing by stalking." In effect, any actions that the stalker takes to frighten or cause mental distress to his victim—as long as there are two or more actions or incidents reasonably close together in time—will fall within the legal definition of menacing by stalking. Examples of stalking-type conduct include: 
· Following the victim.

· Repeatedly driving by her home.

· Making harassing phone calls; sending threatening or harassing letters.

· Hurting the victim’s pets.

· Vandalizing the victim’s property.

· Trespassing or burglarizing the victim’s home or business.

· Leaving threatening notes or objects for the victim.

· Orally threatening the victim.

There are no doubt many other types of conduct that could be used by a stalker to frighten or cause mental distress to his victim. So long as there are two or more actions or incidents closely related in time, the stalker’s pattern of conduct may constitute "menacing by stalking" for the purpose of filing criminal menacing by stalking charges or obtaining a stalking protection order against the stalker.

What is the procedure for obtaining a Stalking or Sexually Oriented Offense Protection Order (SSOOPO)?
The procedure is very similar to the procedure for a obtaining a domestic violence CPO. The only difference is that the petition for an SSOOPO must be filed with the general division, not the domestic relations division, of the court of common pleas. Standard SSOOPO forms are available from the clerk of the common pleas court. The petition may include a request that the court issue an ex parte (immediate) protection order before the full hearing on the petition can be held. The victim may have to meet with the judge and present testimony to the judge before the judge issues the ex parte SSOOPO. The judge will issue an ex parte SSOOPO if she/he believes that the victim is facing immediate and present danger. "Immediate and present danger" includes, but is not limited to situations in which the stalker has threatened the person to be protected by the protection order with bodily harm or in which the stalker previously has been convicted of or pleaded guilty to menacing by stalking or a sexually oriented offense.
What happens once I get an SSOOPO?
Upon the issuance of the ex parte SSOOPO, the court will schedule the full hearing to be held within the next ten days (10 days). The papers must then be served by the sheriff upon the stalker. At the full hearing, both parties will be given an opportunity to present their testimony, witnesses, and other evidence to prove or disprove the allegations of stalking. If, after hearing all the evidence, the judge believes that the stalking occurred and that the victim faces a continuing danger, the judge will issue a Full Hearing SSOOPO. The SSOOPO should also be served or otherwise delivered to the stalker. The Full Hearing SSOOPO will be a valid order enforceable by the police and sheriff’s departments for the period of time set forth in the order, which may be any period of time up to a maximum of five years after the issuance of the order. See R.C. 2903.214, which is the Ohio statute governing SSOOPOs.

Is a Criminal Protection Order or a Civil Stalking or Sexually Oriented Offense Protection Order issued in one county enforceable in other counties of the state or in other states?
Yes. A Criminal Protection Order or a civil Stalking or Sexually Oriented Offense Protection Order (SSOOPO) issued in one county is enforceable by the police and sheriff’s departments in any other county in Ohio. R.C. 2903.213(G)(3) and 2903.214(F)(3). Therefore, if the victim flees the county from which she obtained the protection order, and the stalker or sexual offender follows her, the law enforcement agencies and courts in her new county must enforce the protection order in the same manner they would enforce an order issued in their own county. Ohio’s "preferred arrest" policy would apply to any violations committed by the stalker or sexual offender in any county in Ohio, and the same penalties would apply. See R.C. 2935.03(B)(3) and 2919.27. A victim may register her protection order in her new county by filing a certified copy of the protection order with the municipal court (for criminal orders) or the court of common pleas (for civil orders) in her new county. Registration of the out-of-county protection order is helpful because it puts local law enforcement agencies on notice of the protection order, but the local police and sheriff’s departments must enforce the stalking protection order regardless of whether or not it is registered.
Similarly, an SSOOPO issued by an Ohio court is enforceable in another state, and vice versa, pursuant to the federal Violence Against Women Act (VAWA), 18 U.S.C. § 2265.

What are the major differences between a Criminal Protection Order and a civil Stalking or Sexually Oriented Offense Protection Order (SSOOPO)? 
The most important difference is that a Criminal Protection Order only remains in effect until the disposition of the criminal case. In other words, once the stalker or sexual offender is convicted and sentenced, the criminal protection order automatically expires. By contrast, an SSOOPO may remain in effect and be enforceable for up to five years. Specifically, the SSOOPO will remain in effect for the time period that is set forth in the court order, and that period of time may be for five years or for any shorter period. In practice, many judges routinely issue civil protection orders that remain in effect for the maximum five-year period.
Ohio Victims of Crime Compensation Program
 What the caller/client needs to know?
Any citizen injured in Ohio as the result of criminal conduct or trying to prevent or apprehend a person engaged in criminal conduct may file and qualify as a claimant. The caller/client can call 1-877-5VICTIM or go to www.ag.state.oh.us  to find out if they are eligible. (** If they file an application on line they still need to sign a release.**)

****Clients/Callers should call 1-800-824-8263 for a list of qualified attorneys who file claims and appeals for FREE.**** 

Clients/Callers should take advantage of free legal service to them. It’s the best way to navigate through the red tape. 
What staff and volunteers need to know?
The crime must have been reported within 72 hours.

The application must be filed within two years of the date of the crime. 

Children present may file as additional claimants (mom files on their behalf).

Even if there are no bills yet, they should file and preserve their claim. They have five years to preserve their award.

Anyone who engaged in a felonious conduct within 10 years prior or has been convicted of a felony within ten years prior or during pendency of the claim is not eligible for victim compensation. Anyone who has been convicted of child endangering or a domestic violence offense within 10 years prior to the crime that caused injury or during the pendency of the claim is not eligible for compensation.

Some expenses that may be covered:

Medical, counseling, wages lost from not being able to go to work, mileage reimbursement to and from court, relocation expenses, hotel expenses, child care expenses.

** If the Attorney General’s Office denies a claim, it does not have to end there. The client can file a “Request for Reconsideration” but they must do this within 30 days of the denial. If they are denied again, they take it to the Ohio Court of Claims in Columbus where they appeal it. An attorney can represent them at no cost.** This can even take place over the phone and the client does not have to travel to Columbus. Refer the client to the above 800 number for the list of attorneys.
Legal Glossary
Arraignment:  bring someone before a court to answer to a criminal charge. Charge(s) are formally read out loud in court. Defendant has a right to answer to the charge by pleading guilty, not guilty or no contest.
Misdemeanor:  a crime regarded in the US as less serious than a felony. Domestic Violence 1st offense is an M1. A second conviction of dv is a felony of the fourth degree, a third conviction of dv is a felony in of the third degree. 
A first conviction of threatening dv is a misdemeanor of the fourth degree; a second is a misdemeanor of the second degree and a third is an M1.

A first conviction of violating a protection order is an M1, second is an F5. 

If an offender violates a protection order or consent agreement while committing a felony offense, violating a protection order is a felony of the third degree.

Felony:  a crime, often involving violence, regarded as more serious than a misdemeanor and usually punishable by imprisonment for more than one year or death.
Hearing: an act of listening to evidence or arguments in a court of law or before an official.
Hearsay:  the report of another person’s words by a witness, usually disallowed as evidence in a court of law.
Trial: a formal examination of evidence by a judge or jury in order to determine the facts in criminal and/or civil proceedings.

Subpoena:  a writ ordering a person to attend court, to be summoned to court.
Warrant:  a document issued by a legal or government official authorizing the police or some other body to make an arrest, search premises, or carry out some other action relating to the administration of justice. “Magistrate issued a warrant for his arrest.”
Indictment:  a formal charge or accusation, by a grand jury.
Grand Jury:  a jury, typically of 23 jurors, selected to examine whether the evidence supporting a criminal accusation is sufficient for an indictment and trial by jury.

Bench Trial – Magistrate/Judge makes finding of guilt or innocence.
Jury Trial – Jury makes finding of guilt or innocence.
Preliminary Hearing – set for felony cases, prosecutor must prove there is probably cause to believe the defendant committed the crime. If probable cause is found, the case will be referred to the Grand Jury. 
Pretrial – all misdemeanor cases will be scheduled for a pre-trial during which the prosecutor and defense attorney will discuss the details of the case and plea negotiations may occur.
Bond:  an agreement or promise with legal force, in particular: a document by which a person is committed to make payment to another, a promise to pay a sum if a defendant does not appear for trial.
Defendant:  an individual accused in a court of law.
Surety:  a person who takes responsibility for another’s obligation to fulfill an obligation, money given to support an undertaking that someone will pay their debt.  “The Judge granted bail with a surety of $500.”
Bail:  the temporary release of an accused person awaiting trial, on condition that a sum of money is lodged to guarantee their appearance in court, money paid by or for such a person as security.
Recognizance:  a bond by which a person undertakes before the court or magistrate to observe some condition, to appear when summoned. “He was released on his own recognizance.”  Does not have to pay to be released.

